HAWTHORN METROPOLITAN DISTRICT NO. 2
REGULAR MEETING
Leyden Rock Clubhouse
17685 W. 83rd Drive, Arvada, Colorado
Monday, June 3, 2019
2:00 P.M.
Krystal Bigley, President
Carly Fenton, Treasurer
Matthew Cavanaugh, Secretary
VACANT
VACANT

Term to May 2020
Term to May 2020
Term to May 2020
Term to May 2022
Term to May 2022

1. Call to Order/Declaration of Quorum
2. Director Conflict of Interest Disclosures
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3. Approval of Agenda
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Agenda

4. Discuss Board Vacancy

a. Acknowledge Resignation of Christopher Elliott

b. Review Applications and Consider Appointment of Director
c. Election of Officers
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5. Public Comment – Members of the public may express their views to the Board on matters
that affect the District that are not otherwise on the agenda. Comments will be limited to
three (3) minutes per person. Comments will be taken in the order reflected on the sign in
sheet.
6. Consent Agenda

a. Approval of Minutes from March 4, 2019 regular meeting (enclosure)
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b. Ratification of Independent Contractor Agreement with The Davey Tree Expert
Company for Tree Removal Services (enclosure)
c. Ratification of Notice of Automatic Renewal of Independent Contractor Agreement
with Long Corporation d/b/a Poop 911 for 2019 Pet Waste Removal Services
(enclosure)

7. Facilities/Management Matters
a. District Manager Update
b. Covenant Enforcement Update
c. Architectural Review Committee Update
d. Discuss Amendments to Residential Improvement Guidelines and Site Restrictions

e. Discuss Requirements for Membership to Colorado 811

1247.0008. 957999

8. Legal Matters
9. Financial Matters
a. Consider Approval of Payables/Financials (to be distributed)
b. Consider Acceptance of 2018 Audit (to be distributed)
10. Other Business
a. Discuss Meeting Schedule
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11. Adjourn

1247.0008. 957999

MINUTES OF THE REGULAR MEETING OF THE BOARD OF
DIRECTORS OF
HAWTHORN METROPOLITAN DISTRICT NO. 2
Held: Monday, March 4, 2019, at 2:00 p.m. at 17685 W. 83rd Drive,
Arvada, Colorado.
The regular meeting of the Board of Directors of the Hawthorn
Metropolitan District No. 2, was called and held as shown above and
in accordance with the applicable statutes of the State of Colorado.
The following Directors, having confirmed their qualification to
serve on the Board, were in attendance:

T

Attendance

AF

Krystal Bigley
Carly Fenton
Matthew Cavanaugh
Christopher Elliott
Corey Elliott

All Director absences are deemed excused unless otherwise
specified.
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Also present were:
Megan J. Murphy, Esq., White Bear Ankele Tanaka & Waldron,
Attorneys at Law, District General Counsel; Gigi Pangindian
CliftonLarsonAllen, LLP, District Accountant; Patrick Shannon and
Denise Denslow, CliftonLarsonAllen, LLP, District Managers; Susie
Ellis, Community Preservation Specialists; Matt Janke and Sarah
Hunsche, E5X Management; and Bob Pries, Homeowner.
It was noted that a quorum of the Board was present and the meeting
was called to order.

Conflict of Interest
Disclosures

Ms. Murphy advised the Board that, pursuant to Colorado law,
certain disclosures might be required prior to taking official action at
the meeting. Ms. Murphy reported that disclosures for those
directors with potential or existing conflicts of interest were filed
with the Secretary of State’s Office and the Board at least 72 hours
prior to the meeting, in accordance with Colorado law, and those
disclosures were acknowledged by the Board. Ms. Murphy noted
that a quorum was present and inquired into whether members of the
Board had any additional disclosures of potential or existing
conflicts of interest with regard to any matters scheduled for
discussion at the meeting. No additional disclosures were noted.
The Board determined that the participation of the members present
was necessary to obtain a quorum or to otherwise enable the Board
to act.
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Call to Order

Approval of Agenda

Ms. Murphy presented the Agenda to the Board for consideration.
Following discussion, upon a motion duly made and seconded, the
Board unanimously approved the Agenda as presented.

Public Comment

None.

Consent Agenda

The following items on the consent agenda were considered routine
or administrative. Following a summary by Ms. Murphy the items
on the consent agenda were approved by one motion duly made,
seconded, and vote unanimously carried.
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1. Approval of Minutes from December 3, 2018 special
meeting
2. Adoption of Resolution Designating the District's 24-Hour
Posting Location
3. Acknowledge Waste Management Price Increase
4. Ratification of Independent Contractor Agreement with Poop
911 for Pet Waste Station Services
5. Ratification of Independent Contractor Agreement with
Metco Landscape, LLC for Landscape Maintenance and
Snow Removal Services

Facilities Management

District Manager Update

Ms. Denslow and Mr. Shannon presented the Board with their
district manager report and noted that the newsletter went out, the
website has been updated, trash pickup in the park is ongoing, and
Ms. Ellis is the main ARC contact.
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Covenant Enforcement Update Ms. Ellis reviewed her report with the Board and responded to Mr.
Pries’ comments regarding fence staining and other items that she is
aware of. It was noted that there are volunteer members of the
community to help people turn on their sprinklers and that the public
was instructed to contact Ms. Ellis for more information.
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Architectural Review
Committee Update

Review proposals for Tree
Removal Service

Ms. Denslow suggested that the next newsletter include a reminder
on architectural review committee issues. It was noted that the first
newsletter will be sent via mail, subsequent newsletters will be
emailed.
Mr. Bob Pries engaged in a discussion with Ms. Ellis regarding the
Architectural Review Committee “ARC.” Following discussion, it
was determined that the ARC will review the current Residential
Improvement Guidelines and Site Restrictions and recommend
changes to the Board at the next meeting.

Mr. Shannon presented the two proposals from Davey Tree and
Bailey Tree to the Board. The Bailey Tree representative stated that
in order to get the trees warranted by them, they would require a
winter watering program to survive. They stated that the ash trees
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that died might have had a disease, but it is not worth the cost to
investigate, which requires removal of the bark. Ms. Pangindian
noted that there is $30,000 in budget for the tree removal project and
the Bailey proposal is for $33,000; she also noted that the extra
funds could come from the planned Dissolution of District No. 1,
which was budgeted for $7,000. Following discussion, upon a
motion duly made and seconded, the Board unanimously authorized
Director Bigley and Director Cavanaugh to select a tree removal
service up to $37,000.
None.

Legal Matters

Ms. Pangindian presented the Board with the December 31, 2018
unaudited financials for consideration. Following discussion, upon a
motion duly made and seconded, the Board unanimously accepted the
unaudited financials.
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Financials/Claims Payable
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Financial Matters

Ms. Pangindian presented the Board with claims payable. Following
discussion, upon a motion duly made and seconded, the Board
unanimously ratified the claims payable in the amount of $69,377.18.
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Ms. Pangindian reviewed the debt service mill levy and the bonds
previously issued by the District. The District previously issued
Series 2017A, Series 2017B, and Series 2017C bonds (collectively,
the “Bonds”) on December 14, 2017 in the par amount of
$7,958,000 to pay for public infrastructure in the community. The
2017A Bonds bear interest at 4.5% and 5.0%, payable semi-annually
on June 1 and December 1, beginning on June 1, 2018. The Series
2017B bonds bear interest at 7.25% per annum and the Series 2017C
bonds bear interest at 10.00% per annum. The Series 2017B bonds
and the Series 2017C bonds are cash flow bonds and do not have a
set principal and interest payment schedule. The 2018 debt service
mill levy is 55.277 mills which is pledged to repay the Bonds.

Discussion Regarding
Operations Fee – Payment
Due Upon a Transfer

Ms. Denslow presented and noted that the District operations fund is
short a total of $6,600 because the $600/per home Operations Fee
Due Upon Transfer was missed for 11 closings due to a
miscommunication between CLA and the title company. CLA is
going to absorb the cost through not invoicing to the District until
this balance is corrected. CLA has implemented a new control
process to not miss this item with future closings.

Acknowledge Resignation of
Corey Elliott and Discuss
Appointment Process

The Board acknowledged the resignation of Corey Elliott.
It was noted that the Board would implement the same process as the
appointment of Director's Bigley and Fenton. An email will go out to
the community on April 16th, requesting a cover letter and resume

3

by May 1st. Director's Bigley and Fenton will conduct interviews
and the Board will appoint a candidate at the next meeting.
Other Business

None.

Next Meeting

The next meeting is scheduled for Monday, June 3, 2019.

Adjournment

There being no further business to come before the Board, and
following discussion and upon motion duly made, seconded and
unanimously carried, the Board determined to adjourn the meeting.
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The foregoing constitutes a true and correct copy of the minutes of
the above-referenced meeting.
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Secretary for the Meeting
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INDEPENDENT CONTRACTOR AGREEMENT
(Tree Removal Services)

This INDEPENDENT CONTRACTOR AGREEMENT, including any and all exhibits
attached hereto (the “Agreement”), is entered into as of the 1st day of May, 2019, by and between
HAWTHORN METROPOLITAN DISTRICT NO. 2, a quasi-municipal corporation and political
subdivision of the State of Colorado (the “District”), and THE DAVEY TREE EXPERT
COMPANY, an Ohio corporation (the “Contractor”). The District and the Contractor are referred
to herein individually as a “Party” and collectively as the “Parties.”

T

RECITALS
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WHEREAS, the District was organized pursuant to and in accordance with the provisions
of §§ 32-1-101, et seq., C.R.S. for the purpose of constructing, financing, operating and
maintaining certain public facilities and improvements for itself, its taxpayers, residents and users;
and
WHEREAS, pursuant to § 32-1-1001(1)(d)(I), C.R.S., the District is empowered to enter
into contracts and agreements affecting the affairs of the District; and
WHEREAS, pursuant to § 32-1-1001(1)(i), C.R.S., the District is empowered to appoint,
hire and retain agents, employees, engineers and attorneys; and
WHEREAS, the District desires to engage the Contractor to perform certain services as are
needed by the District to serve the property within and without its boundaries; and
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WHEREAS, the Contractor has represented that it has the professional experience, skill
and resources to perform the services, as set forth herein.
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NOW, THEREFORE, in consideration of the mutual covenants and stipulations set forth
herein, the receipt and sufficiency of which are hereby acknowledged, the Parties hereto agree as
follows:
TERMS AND CONDITIONS

1.
SCOPE OF SERVICES; PERFORMANCE STANDARDS. The Contractor shall
perform the services described in Exhibit A, attached hereto and incorporated herein by this
reference (the “Services”): (a) in a professional manner, to the satisfaction of the District, using
the degree of skill and knowledge customarily employed by other professionals performing similar
services; (b) within the time period and pursuant to the Scope of Services specified in said Exhibit
A; and (c) using reasonable commercial efforts to minimize any annoyance, interference or
disruption to the residents, tenants, occupants and invitees within the District. Exhibit A may take
any form, including forms which may include price and payment terms. In the event of any conflict
between terms set forth in the body of this Agreement and terms set forth in Exhibit A, the terms
in the body of this Agreement shall govern. Contractor shall have no right or authority, express or
implied, to take any action, expend any sum, incur any obligation, or otherwise obligate the District
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in any manner whatsoever, except to the extent specifically provided in this Agreement (including
Exhibit A) or through other authorization expressly delegated to or authorized by the District
through its Board of Directors.
2.
TERM/RENEWAL. This Agreement shall be effective as of May 1, 2019 and shall
terminate on the earlier to occur of: (i) termination pursuant to Section 18 hereof; (ii) completion
of the Services; or (iii) December 31, 2019. .

T

3.
ADDITIONAL SERVICES. The District may, in writing, request the Contractor
provide additional services not set forth in Exhibit A. The terms and conditions of the provision
of such services shall be subject to the mutual agreement of the Contractor and the District pursuant
to a written service/work order executed by an authorized representative of the District and the
Contractor or an addendum to this Agreement. Authorization to proceed with additional services
shall not be given unless the District has appropriated funds sufficient to cover the additional
compensable amount. To the extent additional services are provided pursuant to this Section 3,
the terms and conditions of this Agreement relating to Services shall also apply to any additional
services rendered.

R
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4.
REPAIRS/CLAIMS. The Contractor shall notify the District immediately of any
and all damage caused by the Contractor to District property and that of third parties. The
Contractor will promptly repair or, at the District’s option, reimburse the District for the repair of
any damage to property caused by the Contractor or its employees, agents or equipment. In
addition, the Contractor shall promptly notify the District of all potential claims of which it
becomes aware. The Contractor further agrees to take all reasonable steps to preserve all physical
evidence and information which may be relevant to the circumstances surrounding a potential
claim, while maintaining public safety, and to grant to the District the opportunity to review and
inspect such evidence, including the scene of any damage or accidents. The Contractor shall be
responsible for initiating, maintaining, and supervising all safety precautions and programs in
connection with the Services and shall provide all reasonable protection to prevent damage or
injury to persons and property, including any material and equipment related to the Services,
whether in storage on or off site, under the care, custody, or control of the Contractor or any of its
subcontractors.
GENERAL PERFORMANCE STANDARDS.
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5.

a.
The Contractor has by careful examination ascertained: (i) the nature and
location of the Services; (ii) the configuration of the ground on which the Services are to be
performed; (iii) the character, quality, and quantity of the labor, materials, equipment and facilities
necessary to complete the Services; (iv) the general and local conditions pertaining to the Services;
and (v) all other matters which in any way may affect the performance of the Services by the
Contractor. Contractor enters into this Agreement solely because of the results of such
examination and not because of any representations pertaining to the Services or the provision
thereof made to it by the District or any agent of the District and not contained in this Agreement.
The Contractor represents that it has or shall acquire the capacity and the professional experience
and skill to perform the Services and that the Services shall be performed in accordance with the
standards of care, skill and diligence provided by competent professionals who perform services
of a similar nature to those specified in this Agreement. If competent professionals find that the
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Contractor’s performance of the Services does not meet this standard, the Contractor shall, at the
District’s request, re-perform the Services not meeting this standard without additional
compensation.
b.
The Contractor shall use reasonable commercial efforts to perform and
complete the Services in a timely manner. If performance of the Services by the Contractor is
delayed due to factors beyond the Contractor’s reasonable control, or if conditions of the scope or
type of services are expected to change, Contractor shall give prompt notice to the District of such
a delay or change and receive an equitable adjustment of time and/or compensation, as negotiated
between the Parties.

T

c.
The Services provided under this Agreement shall be adequate and
sufficient for the intended purposes and shall be completed in a good and workmanlike manner.
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d.
The Contractor agrees that it has and will continue to comply with all Laws
while providing Services under this Agreement. “Laws” means: (i) federal, state, county and local
or municipal body or agency laws, statutes, ordinances and regulations; (ii) any licensing bonding,
and permit requirements; (iii) any laws relating to storage, use or disposal of hazardous wastes,
substances or materials; (iv) rules, regulations, ordinances and/or similar directives regarding
business permits, certificates and licenses; (v) regulations and orders affecting safety and health,
including but not limited to the Occupational Safety and Health Act of 1970; (vi) Wage and Hour
laws, Worker Compensation laws, and immigration laws.
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e.
The responsibilities and obligations of the Contractor under this Agreement
shall not be relieved or affected in any respect by the presence of any agent, consultant, subconsultant or employee of the District. Review, acceptance or approval by the District of the
Services performed or any documents prepared by the Contractor shall not relieve the Contractor
of any responsibility for deficiencies, omissions or errors in said Services or documents, nor shall
it be construed to operate as a waiver of any rights under this Agreement or of any cause of action
arising out of the performance of this Agreement.
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6.
MONTHLY STATUS REPORT. The Contractor shall provide to the District, at
the District’s request, on or before the 25th of each month, a narrative progress and status report
describing work in progress and results achieved during the reporting period, including a
description of the Services performed during the invoice period and the Services anticipated to be
performed during the ensuing invoice period (“Monthly Report”).
7.

COMPENSATION AND INVOICES.

a.
Compensation. Compensation for the Services provided under this
Agreement shall be in accordance with the compensation schedule attached hereto as Exhibit A.
The Contractor shall be responsible for all expenses it incurs in performance of this Agreement
and shall not be entitled to any reimbursement or compensation except as provided in Exhibit A
of this Agreement, unless said reimbursement or compensation is approved in writing by the
District in advance of incurring such expenses. Any direct reimbursable costs for materials will
be reimbursable at the Contractor’s actual cost, provided that the Contractor shall make a
reasonable attempt to notify the District of the estimated amount of such reimbursable costs (or
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any material adjustments thereto subsequently identified) prior to commencing the requested
services. Concurrent with the execution of this Agreement, the Contractor shall provide the
District with a current completed Internal Revenue Service Form W-9 (Request for Taxpayer
Identification Number and Certification) (“W-9”). No payments will be made to the Contractor
until the completed W-9 is provided. The W-9 shall be attached hereto and incorporated herein as
Exhibit B.
b.
Invoices. Invoices for the Services shall be submitted monthly, by the 10th
of each month, during the term of this Agreement and shall contain the following information:
i.

An itemized statement of the Services performed.
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ii.
Any other reasonable information required by the District to process
payment of the invoice, including project and/or cost codes as provided in any applicable written
service/work order.
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The District shall be charged only for the actual time and direct costs
incurred for the performance of the Services. Invoices received by the District after the 10th of
each month may be processed the following month.

D

R

8.
TIME FOR PAYMENT. Payment for the Services shall be made by the District
within thirty (30) days of receipt of: (i) a timely, satisfactory and detailed invoice in the form
required by Section 7; and (ii) if applicable, a reasonably satisfactory and detailed Monthly Report,
for that portion of the Services performed and not previously billed. The District may determine
to waive or extend the deadline for filing the Monthly Report, or may make payment for Services
to the Contractor notwithstanding a delay in filing the Monthly Report, upon reasonable request
of the Contractor, if it is in the interest of the District to do so. In the event a Board meeting is not
scheduled in time to review payment of an invoice, the Board hereby authorizes payment for
Services, subject to the appropriation and budget requirements under Section 27 hereof, without
the need for additional Board approval, so long as any payment required to be made does not
exceed the amounts appropriated for such Services as set forth in the District’s approved budget.
Such payment shall require review and approval of each Monthly Report and invoice by two
officers of the District.
9.
INDEPENDENT CONTRACTOR. The Contractor is an independent contractor
and nothing in this Agreement shall constitute or designate the Contractor or any of its employees
or agents as employees or agents of the District. The Contractor shall have full power and authority
to select the means, manner and method of performing its duties under this Agreement, without
detailed control or direction from the District, and shall be responsible for supervising its own
employees or subcontractors. The District is concerned only with the results to be obtained. The
District shall not be obligated to secure, and shall not provide, any insurance coverage or
employment benefits of any kind or type to or for the Contractor or its employees, sub-consultants,
contractors, agents, or representatives, including coverage or benefits related but not limited to:
local, state or federal income or other tax contributions, insurance contributions (e.g. FICA taxes),
workers’ compensation, disability, injury, health or life insurance, professional liability insurance,
errors and omissions insurance, vacation or sick-time benefits, retirement account contributions,
or any other form of taxes, benefits or insurance. The Contractor shall be responsible for its safety,
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and the safety of its employees, sub-contractors, agents, and representatives. All personnel
furnished by the Contractor will be deemed employees or sub-contractors of the Contractor and
will not for any purpose be considered employees or agents of the District. The Contractor is
not entitled to worker’s compensation benefits or unemployment insurance benefits, unless
unemployment compensation coverage is provided by the Contractor or some other entity
other than the District, and the Contractor is obligated to pay federal and state income taxes
on moneys by it earned pursuant to this Agreement.
10.
EQUAL OPPORTUNITY / EMPLOYMENT ELIGIBILITY. This Agreement is
subject to all applicable laws and executive orders relating to equal opportunity and nondiscrimination in employment and the Contractor represents and warrants that it will not
discriminate in its employment practices in violation of any such applicable law or executive order.

AF
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The Contractor hereby states that it does not knowingly employ or contract with
illegal aliens and that the Contractor has participated in or has attempted to participate in the EVerify Program or Department Program (formerly known as the Basic Pilot Program) (as defined
in §8-17.5-101, C.R.S.) in order to verify that it does not employ any illegal aliens. The Contractor
affirmatively makes the follow declarations:
a.
The Contractor shall not knowingly employ or contract with an illegal alien
who will perform work under the public contract for services contemplated in this Agreement and
will participate in the E-Verify Program or Department Program (as defined in §8-17.5-101,
C.R.S.) in order to confirm the employment eligibility of all employees who are newly hired for
employment to perform work under the public contract for Services contemplated in this
Agreement.

R

b.
The Contractor shall not knowingly enter into a contract with a
subcontractor that fails to certify to the Contractor that the subcontractor shall not knowingly
employ or contract with an illegal alien to perform the services contemplated in this Agreement.
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c.
The Contractor has confirmed the employment eligibility of all employees
who are newly hired for employment to perform work under the public contract for services
through participation in either the E-Verify Program or the Department Program.
d.
The Contractor is prohibited from using either the E-Verify Program or the
Department Program procedures to undertake pre-employment screening of job applicants while
this Agreement is being performed.
e.
If the Contractor obtains actual knowledge that a subcontractor performing
the services under this Agreement knowingly employs or contracts with an illegal alien, the
Contractor shall be required to:
i.
Notify the subcontractor and the District within three (3) days that
the Contractor has actual knowledge that the subcontractor is employing or contracting with an
illegal alien.
ii.
Terminate the subcontract with the subcontractor if within three (3)
days of receiving the notice required above the subcontractor does not stop employing or
1247.4200; 966510
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contracting with the illegal alien; except that the Contractor shall not terminate the contract with
the subcontractor if during such three (3) days the subcontractor provides information to establish
that the subcontractor has not knowingly employed or contracted with an illegal alien.
f.
The Contractor shall comply with any reasonable request by the Department
of Labor and Employment made in the course of an investigation involving matters under this
Section 10 that such Department is undertaking pursuant to the authority established in § 8-17.5102, C.R.S.

11.
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g.
If the Contractor violates a provision of this Agreement pursuant to which
§ 8-17.5-102, C.R.S., applies the District may terminate this Agreement upon three (3) days written
notice to the Contractor. If this Agreement is so terminated, the Contractor shall be liable for
actual and consequential damages to the District.
CONTRACTOR’S INSURANCE.
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a.
The Contractor shall acquire and maintain, at its sole cost and expense,
during the entire term of this Agreement, insurance coverage in the minimum amounts set forth in
Exhibit C, attached hereto and incorporated herein by this reference. A waiver of subrogation and
rights of recovery against the District, its directors, officers, employees and agents is required for
Commercial General Liability and Workers Compensation coverage. The Commercial General
Liability and Comprehensive Automobile Liability Insurance policies will be endorsed to name
the District as an additional insured. All coverage provided pursuant to this Agreement shall be
written as primary policies, not contributing with and not supplemental to any coverage that the
District may carry, and any insurance maintained by the District shall be considered excess. The
District shall have the right to verify or confirm, at any time, all coverage, information or
representations contained in this Agreement.
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b.
Prior to commencing any work under this Agreement, the Contractor shall
provide the District with a certificate or certificates evidencing the policies required by this
Agreement, as well as the amounts of coverage for the respective types of coverage, which
certificate(s) shall be attached hereto as Exhibit C-1. If the Contractor subcontracts any portion(s)
of the Services, said subcontractor(s) shall be required to furnish certificates evidencing statutory
workers’ compensation insurance, comprehensive general liability insurance and automobile
liability insurance in amounts satisfactory to the District and the Contractor; provided, however,
that sub-contractors of the Contractor shall not be required by the District to provide coverage in
excess of that which is required hereunder of the Contractor. If the coverage required expires
during the term of this Agreement, the Contractor or subcontractor shall provide replacement
certificate(s) evidencing the continuation of the required policies.
c.
The Contractor’s failure to purchase the required insurance shall not serve
to release it from any obligations contained in this Agreement; nor shall the purchase of the
required insurance serve to limit the Contractor’s liability under any provision in this Agreement.
The Contractor shall be responsible for the payment of any deductibles on issued policies.
12.
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CONFIDENTIALITY AND CONFLICTS.
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a.
Confidentiality. Any information deemed confidential by the District and
given to the Contractor by the District, or developed by the Contractor as a result of the
performance of a particular task, shall remain confidential. In addition, the Contractor shall hold
in strict confidence, and shall not use in competition, any information which the Contractor
becomes aware of under or by virtue of this Agreement which the District deems confidential, or
which the District has agreed to hold confidential, or which, if revealed to a third party, would
reasonably be construed to be contrary to the interests of the District. Confidential information
shall not include, however, any information which is: (i) generally known to the public at the time
provided to the Contractor; (ii) provided to the Contractor by a person or entity not bound by
confidentiality to the District; or (iii) independently developed by the Contractor without use of
the District’s confidential information. During the performance of this Agreement, if the
Contractor is notified that certain information is to be considered confidential, the Contractor
agrees to enter into a confidentiality agreement in a form reasonably acceptable to the District and
the Contractor. The Contractor agrees that any of its employees, agents or subcontractors with
access to any information designated thereunder as confidential information of the District shall
agree to be bound by the terms of such confidentiality agreement.
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b.
Personal Identifying Information. During the performance of this
Agreement, the District may disclosure Personal Identifying Information to the Contractor.
“Personal Identifying Information” means a social security number; a personal identification
number; a password; a pass code; an official state or government-issued driver’s license or
identification card number; a government passport number; biometric data, as defined in § 24-73103(1)(a), C.R.S.; an employer, student, or military identification number; or a financial
transaction device, as defined in § 18-5-701(3), C.R.S. In compliance with § 24-73-102, C.R.S.,
the Contractor agrees to implement and maintain reasonable security procedures and practices that
are: (i) appropriate to the nature of the Personal Identifying Information disclosed to the
Contractor; and (ii) reasonably designed to help protect the Personal Identifying Information from
unauthorized access, use, modification, disclosure, or destruction.
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c.
Conflicts. Prior to the execution of, and during the performance of this
Agreement and prior to the execution of future agreements with the District, the Contractor agrees
to notify the District of conflicts known to the Contractor that impact the Contractor’s provision
of Services to the District.
13.
OWNERSHIP OF DOCUMENTS. All documents produced by or on behalf of the
Contractor prepared pursuant to this Agreement, including, but not limited to, all maps, plans,
drawings, specifications, reports, electronic files and other documents, in whatever form, shall
remain the property of the District under all circumstances, upon payment to the Contractor of the
invoices representing the work by which such materials were produced. At the District’s request
the Contractor will provide the District with all documents produced by or on behalf of the
Contractor pursuant to this Agreement. The Contractor shall maintain electronic and reproducible
copies on file of any such instruments of service involved in the Services for a period of two (2)
years after termination of this Agreement, shall make them available for the District’s use and shall
provide such copies to the District upon request at no cost.
14.
LIENS AND ENCUMBRANCES. The Contractor shall not have any right or
interest in any District assets, or any claim or lien with respect thereto, arising out of this
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15.

INDEMNIFICATION.

T

Agreement or the performance of the Services contemplated in this Agreement. The Contractor,
for itself, hereby waives and releases any and all statutory or common law mechanic’s,
materialmen’s or other such lien claims, or rights to place a lien upon the District’s property or
any improvements thereon in connection with any Services performed under or in connection with
this Agreement, and the Contractor shall cause all permitted subcontractors, suppliers,
materialmen, and others claiming by, through or under the Contractor to execute similar waivers
prior to commencing any work or providing any materials in connection with the Services. The
Contractor further agrees to execute a sworn affidavit respecting the payment and lien releases of
all subcontractors, suppliers and materialmen, and release of lien respecting the Services at such
time or times and in such form as may be reasonably requested by the District. The Contractor
will provide indemnification against all such liens for labor performed, materials supplied or used
by the Contractor and/or any other person in connection with the Services undertaken by the
Contractor, in accordance with Section 15, below.

R
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a.
The Contractor shall defend, indemnify and hold harmless the District and
each of its directors, officers, contractors, employees, agents and consultants (collectively, the
“District Indemnitees”), from and against any and all claims, demands, losses, liabilities, actions,
lawsuits, damages, and expenses (the “Claims”), including reasonable legal expenses and
attorneys’ fees actually incurred, by the District Indemnitees arising directly or indirectly, in whole
or in part, out of the errors or omissions, negligence, willful misconduct, or any criminal or tortious
act or omission of the Contractor or any of its subcontractors, officers, agents or employees, in
connection with this Agreement and/or the Contractor’s performance of the Services or work
pursuant to this Agreement. Notwithstanding anything else in this Agreement or otherwise to the
contrary, the Contractor is not obligated to indemnify the District Indemnitees for the negligence
of the District or the negligence of any other District Indemnitee, except the Contractor. Except
as otherwise provided by applicable law, this indemnification obligation will not be limited in any
way by any limitation on the amount or types of damages, compensation or benefits payable by or
for the Contractor under workers’ compensation acts, disability acts or other employee benefit
acts, provided that in no event shall the Contractor be liable for special/consequential or punitive
damages.

D

b.
In the event the Contractor fails to assume the defense of any Claims under
this Section 15 within fifteen (15) days after notice from the District of the existence of such Claim,
the District may assume the defense of the Claim with counsel of its own selection, and the
Contractor will pay all reasonable expenses of such counsel. Insurance coverage requirements
specified in this Agreement shall in no way lessen or limit the liability of the Contractor under the
terms of this indemnification obligation.
c.
Insurance coverage requirements specified in this Agreement shall in no
way lessen or limit the liability of the Contractor under the terms of this indemnification obligation.
The Contractor shall obtain, at its own expense, any additional insurance that it deems necessary
with respect to its obligations under this Agreement, including the indemnity obligations set forth
in Section 15. This defense and indemnification obligation shall survive the expiration or
termination of this Agreement.
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16.
ASSIGNMENT. The Contractor shall not assign this Agreement or parts thereof,
or its respective duties, without the express written consent of the District. Any attempted
assignment of this Agreement in whole or in part with respect to which the District has not
consented, in writing, shall be null and void and of no effect whatsoever.
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17.
SUB-CONTRACTORS. The Contractor is solely and fully responsible to the
District for the performance of all Services in accordance with the terms set forth in this
Agreement, whether performed by the Contractor or a subcontractor engaged by the Contractor,
and neither the District’s approval of any subcontractor, suppliers, or materialman, nor the failure
of performance thereof by such persons or entities, will relieve, release, or affect in any manner
the Contractor’s duties, liabilities or obligations under this Agreement . The Contractor shall not
subcontract any Services without prior written approval by the District. The Contractor agrees
that each and every agreement of the Contractor with any subcontractor to perform Services under
this Agreement shall contain an indemnification provision identical to the one contained in this
Agreement holding the District harmless for the acts of the subcontractor. Prior to commencing
any Services, a subcontractor shall provide evidence of insurance coverage to the District in
accordance with the requirements of this Agreement. The Contractor further agrees that all such
subcontracts shall provide that they may be terminated immediately without cost or penalty upon
termination of this Agreement, other than payment for services rendered prior to the date of any
such termination.

D
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18.
TERMINATION. In addition to the termination provisions contained in Section 2,
above, this Agreement may be terminated for convenience by the Contractor upon delivery of
thirty (30) days prior written notice to the District and by the District by giving the Contractor
thirty (30) days prior written notice. Either Party may terminate this Agreement for cause at any
time upon written notice to the other Party setting forth the cause for termination and the notified
Party’s failure to cure the cause to the reasonable satisfaction of the Party given such notice within
the cure period set forth in Section 19. Such notice shall not be required for automatic expiration
under Section 2, above. If this Agreement is terminated, the Contractor shall be paid for all the
Services satisfactorily performed prior to the designated termination date, including reimbursable
expenses due. Said payment shall be made in the normal course of business. Should either Party
to this Agreement be declared bankrupt, make a general assignment for the benefit of creditors or
commit a substantial and material breach of this Agreement in the view of the other Party, said
other Party shall be excused from rendering or accepting any further performance under this
Agreement. In the event of termination of this Agreement, the Contractor shall cooperate with the
District to ensure a timely and efficient transition of all work and work product to the District or
its designees. All time, fees and costs associated with such transition shall not be billed by the
Contractor to the District.
19.
DEFAULT. If either Party fails to perform in accordance with the terms, covenants
and conditions of this Agreement, or is otherwise in default of any of the terms of this Agreement,
the non-defaulting party shall deliver written notice to the defaulting party of the default, at the
address specified in Section 20 below, and the defaulting party will have ten (10) days from and
after receipt of the notice to cure the default. If the default is not of a type which can be cured
within such ten (10)-day period and the defaulting party gives written notice to the non-defaulting
party within such ten (10)-day period that it is actively and diligently pursuing a cure, the
defaulting party will have a reasonable period of time given the nature of the default following the
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end of the ten (10)-day period to cure the default, provided that the defaulting party is at all times
within the additional time period actively and diligently pursuing the cure. If any default under
this Agreement is not cured as described above, the non-defaulting party will, in additional to any
other legal or equitable remedy, have the right to terminate this Agreement and enforce the
defaulting party’s obligations pursuant to this Agreement by an action for injunction or specific
performance.
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20.
NOTICES. Any notice or communication required under this Agreement must be
in writing, and may be given personally, sent via nationally recognized overnight carrier service,
or by registered or certified mail, return receipt requested. If given by registered or certified mail,
the same will be deemed to have been given and received on the first to occur of: (i) actual receipt
by any of the addressees designated below as the party to whom notices are to be sent; or (ii) three
days after a registered or certified letter containing such notice, properly addressed, with postage
prepaid, is deposited in the United States mail. If personally delivered or sent via nationally
recognized overnight carrier service, a notice will be deemed to have been given and received on
the first to occur of: (i) one business day after being deposited with a nationally recognized
overnight air courier service; or (ii) delivery to the party to whom it is addressed. Any party hereto
may at any time, by giving written notice to the other party hereto as provided in this Section 20
of this Agreement, designate additional persons to whom notices or communications will be given,
and designate any other address in substitution of the address to which such notice or
communication will be given. Such notices or communications will be given to the parties at their
addresses set forth below:

R

District:

D

With a Copy to:

Contractor:
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Hawthorn Metropolitan District No. 2
c/o CliftonLarsonAllen LLP
8390 East Crescent Parkway, Suite 300
Attention: Patrick Shannon
Phone:
(303) 779-5710
Email:
Patrick.Shannon@claconnect.com

WHITE BEAR ANKELE TANAKA & WALDRON
2154 E. Commons Ave., Suite 2000
Centennial, CO 80122
Attention: Kristin Tompkins, Esq.
Phone:
(303) 858-1800
E-mail: ktompkins@wbapc.com

The Davey Tree Expert Company
6901 W. 117th St. Unit 7
Broomfield, Colorado 80020
Attention: James Marks
Phone:
(720) 440-8733
Email:
James.Marks@davey.com
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21.
AUDITS. The District shall have the right to audit, with reasonable notice, any of
the Contractor’s books and records solely as are necessary to substantiate any invoices and
payments under this Agreement (including, but not limited to, receipts, time sheets, payroll and
personnel records) and the Contractor agrees to maintain adequate books and records for such
purposes during the term of this Agreement and for a period of two (2) years after termination of
this Agreement and to make the same available to the District at all reasonable times and for so
long thereafter as there may remain any unresolved question or dispute regarding any item
pertaining thereto.

T

22.
ENTIRE AGREEMENT. This Agreement constitutes the entire agreement
between the Parties hereto relating to the Services, and sets forth the rights, duties, and obligations
of each to the other as of this date. Any prior agreements, promises, negotiations, or
representations not expressly set forth in this Agreement are of no force and effect. This
Agreement may not be modified except by a writing executed by both the Contractor and the
District.

AF

23.
BINDING AGREEMENT. This Agreement shall inure to and be binding on the
heirs, executors, administrators, successors, and assigns of the Parties hereto.
24.
NO WAIVER. No waiver of any of the provisions of this Agreement shall be
deemed to constitute a waiver of any other of the provisions of this Agreement, nor shall such
waiver constitute a continuing waiver unless otherwise expressly provided in this Agreement, nor
shall the waiver of any default be deemed a waiver of any subsequent default.
25.

GOVERNING LAW.

D

R

a.
Venue. Venue for all actions arising from this Agreement shall be in the
District Court in and for the county in which the District is located. The Parties expressly and
irrevocably waive any objections or rights which may affect venue of any such action, including,
but not limited to, forum non-conveniens or otherwise. At the District’s request, the Contractor
shall carry on its duties and obligations under this Agreement during any legal proceedings and
the District shall continue to pay for the Services performed under this Agreement until and unless
this Agreement is otherwise terminated.
b.
Litigation. At the District’s request, the Contractor will consent to being
joined in litigation between the District and third parties, but such consent shall not be construed
as an admission of fault or liability. The Contractor shall not be responsible for delays in the
performance of the Services caused by factors beyond its reasonable control including delays
caused by Act of God, accidents, failure of any governmental or other regulatory authority to act
in a timely manner or failure of the District to furnish timely information or to approve or
disapprove of Contractor’s Services in a timely manner.
26.
GOOD FAITH OF PARTIES. In the performance of this Agreement, or in
considering any requested approval, acceptance, consent, or extension of time, the Parties agree
that each will act in good faith and will not act unreasonably, arbitrarily, capriciously, or
unreasonably withhold, condition, or delay any approval, acceptance, consent, or extension of time
required or requested pursuant to this Agreement.
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27.
SUBJECT TO ANNUAL APPROPRIATION AND BUDGET. The District does
not intend hereby to create a multiple-fiscal year direct or indirect debt or other financial obligation
whatsoever. The Contractor expressly understands and agrees that the District’s obligations under
this Agreement shall extend only to monies appropriated for the purposes of this Agreement by
the Board and shall not constitute a mandatory charge, requirement or liability in any ensuing fiscal
year beyond the then-current fiscal year. No provision of this Agreement shall be construed or
interpreted as a delegation of governmental powers by the District, or as creating a multiple-fiscal
year direct or indirect debt or other financial obligation whatsoever of the District or statutory debt
limitation, including, without limitation, Article X, Section 20 or Article XI, Section 6 of the
Constitution of the State of Colorado. No provision of this Agreement shall be construed to pledge
or to create a lien on any class or source of District funds. The District’s obligations under this
Agreement exist subject to annual budgeting and appropriations, and shall remain subject to the
same for the entire term of this Agreement.

AF

28.
GOVERNMENTAL IMMUNITY. Nothing in this Agreement shall be construed
to waive, limit, or otherwise modify, in whole or in part, any governmental immunity that may be
available by law to the District, its respective officials, employees, contractors, or agents, or any
other person acting on behalf of the District and, in particular, governmental immunity afforded or
available to the District pursuant to the Colorado Governmental Immunity Act, §§ 24-10-101, et
seq., C.R.S.
29.
NEGOTIATED PROVISIONS. This Agreement shall not be construed more
strictly against one Party than against the other merely by virtue of the fact that it may have been
prepared by counsel for one of the Parties, it being acknowledged that each Party has contributed
to the preparation of this Agreement.

D
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30.
SEVERABILITY. If any portion of this Agreement is declared by any court of
competent jurisdiction to be invalid, void or unenforceable, such decision shall not affect the
validity of any other portion of this Agreement which shall remain in full force and effect, the
intention being that such portions are severable. In addition, in lieu of such void or unenforceable
provision, there shall automatically be added as part of this Agreement a provision similar in terms
to such illegal, invalid or unenforceable provision so that the resulting reformed provision is legal,
valid and enforceable.
31.
NO THIRD PARTY BENEFICIARIES. It is expressly understood and agreed that
enforcement of the terms and conditions of this Agreement, and all rights of action relating to such
enforcement, shall be strictly reserved to the Parties and nothing contained in this Agreement shall
give or allow any such claim or right of action by any other third party on such Agreement. It is
the express intention of the Parties that any person other than Parties receiving services or benefits
under this Agreement shall be deemed to be an incidental beneficiary only.
32.
OPEN RECORDS. The Parties understand that all material provided or produced
under this Agreement may be subject to the Colorado Open Records Act, §§ 24-72-202, et seq.,
C.R.S.
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33.
WARRANTY. The Contractor shall and does by this Agreement guarantee and
warrant that all workmanship, materials, and equipment furnished, installed, or performed for the
accomplishment of the Services (collectively, the “Work”) will be of good quality and new, unless
otherwise required or permitted by this Agreement. The Contractor further warrants that the Work
will conform to all requirements of this Agreement and all other applicable laws, ordinances,
codes, rules and regulations of any governmental authorities having jurisdiction over the Work.
All Services are subject to the satisfaction and acceptance of the District, but payments for the
completed Work will not constitute final acceptance nor discharge the obligation of the Contractor
to correct defects at a later date. Such warranties set forth in this Agreement are in addition to,
and not in lieu of, any other warranties prescribed by Colorado law.
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34.
TAX EXEMPT STATUS. The District is exempt from Colorado state sales and
use taxes. Accordingly, taxes from which the District is exempt shall not be included in any
invoices submitted to the District. The District shall, upon request, furnish Contractor with a copy
of its certificate of tax exemption. Contractor and subcontractors shall apply to the Colorado
Department of Revenue, Sales Tax Division, for an Exemption Certificate and purchase materials
tax free. The Contractor and subcontractors shall be liable for exempt taxes paid due to failure to
apply for Exemption Certificates or for failure to use said certificate.
35.
COUNTERPART EXECUTION. This Agreement may be executed in several
counterparts, each of which may be deemed an original, but all of which together shall constitute
one and the same instrument. Executed copies hereof may be delivered by facsimile or email of a
PDF document, and, upon receipt, shall be deemed originals and binding upon the signatories
hereto, and shall have the full force and effect of the original for all purposes, including the rules
of evidence applicable to court proceedings.
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[Signature pages follow].
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EXHIBIT A
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SCOPE OF SERVICES/COMPENSATION SCHEDULE
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EXHIBIT B
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CONTRACTOR’S COMPLETED W-9
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EXHIBIT C
INSURANCE REQUIREMENTS
NOTE: All insurance required and provided hereunder shall also comply with the provisions of
Section 11 of this Agreement.
Standard Worker’s Compensation and Employer’s Liability Insurance covering all
employees of Contractor involved with the performance of the Services, with policy
amounts and coverage in compliance with the laws of the jurisdiction in which the Services
will be performed.

2.

Commercial General Liability Insurance with minimum limits of liability of not less than
$2,000,000 per occurrence for bodily injury and property damage liability; $2,000,000
designated location, general aggregate; and $1,000,000 umbrella. Such insurance will
include coverage for contractual liability, personal injury and broad form property damage,
and shall include all major divisions of coverage and be on a comprehensive basis
including, but not limited to:
premises operations;
personal injury liability without employment exclusion;
limited contractual;
broad form property damages, including completed operations;
medical payments;
products and completed operations;
independent consultants coverage;
coverage inclusive of construction means, methods, techniques, sequences, and
procedures, employed in the capacity of a construction consultant; and

R

a.
b.
c.
d.
e.
f.
g.
h.
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1.

D

This policy must include coverage extensions to cover the indemnification obligations
contained in this Agreement to the extent caused by or arising out of bodily injury or
property damage.

3.

Comprehensive Automobile Liability Insurance covering all owned, non-owned and hired
automobiles used in connection with the performance of the Services, with limits of
liability of not less than $1,000,000 combined single limit bodily injury and property
damage. This policy must include coverage extensions to cover the indemnification
obligations contained in this Agreement to the extent caused by or arising out of
bodily injury or property damage.

4.

If applicable: Contractor shall secure and maintain a third party fidelity bond in favor of
the District covering the Contractor and its employees and agents who may provide or be
responsible for the provision of Services where such activities contemplate the
responsibility for money or property of the District. Such bond shall protect the District
against any fraudulent or dishonest act which may result in the loss of money, securities,
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or other property belonging to or in the possession of the District. Said bond shall be in an
amount as determined by the District, from a surety acceptable to the District.
Any other insurance commonly used by contractors for services of the type to be performed
pursuant to this Agreement.
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5.
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EXHIBIT C-1
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CERTIFICATE(S) OF INSURANCE
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EXHIBIT D
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CERTIFICATE OF GOOD STANDING WITH COLORADO SECRETARY OF STATE
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OFFICE OF THE SECRETARY OF STATE
OF THE STATE OF COLORADO

CERTIFICATE OF FACT OF GOOD STANDING
I, Jena Griswold, as the Secretary of State of the State of Colorado, hereby certify that,
according to the records of this office,

T

DAVEY TREE EXPERT COMPANY

Ohio
is an entity formed or registered under the law of
, has complied with all
applicable requirements of this office, and is in good standing with this office. This entity has
been assigned entity identification number 19871002304 .

AF

This certificate reflects facts established or disclosed by documents delivered to this office on
paper through 04/29/2019 that have been posted, and by documents delivered to this office
electronically through 05/01/2019 @ 08:11:51 .
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I have affixed hereto the Great Seal of the State of Colorado and duly generated, executed, and issued this
official certificate at Denver, Colorado on 05/01/2019 @ 08:11:51 in accordance with applicable law.
This certificate is assigned Confirmation Number 11547293
.

*********************************************End of Certificate********************************************
Notice: A certificate issued electronically from the Colorado Secretary of State’s Web site is fully and immediately valid and effective. However,
as an option, the issuance and validity of a certificate obtained electronically may be established by visiting the Validate a Certificate page of
the Secretary of State’s Web site, http://www.sos.state.co.us/biz/CertificateSearchCriteria.do entering the certificate’s confirmation number
displayed on the certificate, and following the instructions displayed. Confirming the issuance of a certificate is merely optional and is not
necessary to the valid and effective issuance of a certificate. For more information, visit our Web site, http://www.sos.state.co.us/ click
“Businesses, trademarks, trade names” and select “Frequently Asked Questions.”

HAWTHORN METROPOLITAN DISTRICT NO. 2
c/o White Bear Ankele Tanaka & Waldron
2154 E. Commons Avenue, Suite 2000
Centennial, CO 80122
April 17, 2019

T

VIA U.S. FIRST CLASS MAIL
Long Corporation d/b/a/ Poop 911
Attention: Jory Long
2755 South Locust Street, #251
Denver, Colorado 80222
RE: Automatic Renewal of Independent Contractor Agreement for Pet Waste
Station Services

AF

To Whom It May Concern:
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I am writing on behalf of Hawthorn Metropolitan District No. 2 (the "District") to confirm
the automatic renewal of the Independent Contractor Agreement ("ICA") dated September 10,
2018 between the District and Long Corporation d/b/a/ Poop 911 for Pet Waste Station Services,
pursuant to Paragraph 2 of the ICA. The scope of services and compensation schedule outlined in
Exhibit A of the ICA will remain unchanged. The renewal term is January 1, 2019 through
December 31, 2019. All provisions of the original ICA remain in full force and effect. Please
contact our office at (303) 858-1800 with any questions.

Sincerely,
WHITE BEAR ANKELE TANAKA & WALDRON

Hayley M Budzinski
Paralegal

Memorandum
Date: May 22, 2019
To:

Hawthorn Metropolitan District No. 2 Board of Directors

From: Pat Shannon, Assistant District Manager
RE:

District Manager’s Report for June 3, 2019

T

1. District Newsletter – The Second Quarter District Newsletter has been partially drafted and is to be released
following the June 3 Q2 Regular Board Meeting.

AF

2. Board Vacancy – A letter notifying residents of the Board vacancy was posted to the District’s website, emailed to
the mailing list and physically mailed to all homes within the District. Residents were given a deadline of May 22nd
to submit their statement of interest and resume. All resumes were sent to Krystal and Carly for review.
3. Tree Removal and Replacement – Davey Tree began efforts to remove and replace 32 dead trees throughout the
District as approved at the Q1 Board Meeting.
4. Ips Beetle Spray – Davey Tree conducted an Ips Beetle spray on District trees on May 16. Notice of the Ips Beetle
spray was posted on the District website.
5. Soccer and Volleyball Nets – Metco has agreed to hang the volleyball and soccer nets prior to Memorial Day
Weekend. Moving forward we will ensure that nets are hung by May 15th.
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6. Summer Bash – Management has reserved the parks on June 7th for the Summer Bash.
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